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AWARD 



Having carefuSy consideted all evidence submitted by &e 



parties concenung Ibis naatter, the aibitrator concludes that tiie **Address 
Management System SpeciaHsT petition is a part of ihe APWU bargaisisg 
unit and that H is a violation of Article 1^ of the National Agreemtrnt to 

occlude the positi<»i and die disputed woik from the bargdning unU. Tbe 
arbitrator sb^ retain jinisdictian in Hbos maXba for ninety days from Ae date 
of the report in ord^ to resolve any problems resulting firom the remeify in the 



avrard. It is so ordered aixl awarded. 



submitted, 




Carlton J. Snow 
Professor of Law 





Date miUXl^ 



It 
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NATK»IAL ARBFnUTIQN PANEL 
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SERVICE 

AND 

AMERICA POSTAL WORKERS 

UNION 

wrra 

NATIONAL ASSOOATION OF 

LETTER CARRIERS 
(Case No. Q9404Q-C 981 17564) 




ANALYSIS AND AWARD 

Cariton J. Snow 
Afbitiatof 



L 



INTRODUCTION 



This matter initial^ arose under ib» 1990 collective bargaining 

agreement but was processed under the 1994«98 agreement betwera ibe 
Employe? and the American Postal Woikers Union. Pursuant to Aitkle 
15.5 j\, die National Association of Letter Carriers intervimed in &e matter. 
Hearings occuired on Febiuaiy 22, 2002 and July 23, 2002. The parties 



brie&d the matter in February of 2003. Mr. Howard J. Kaufinan, Senior 



Counsel, rniresented &e United States Postal Service. Ms. Melinda K. 



Holmes of O^Domwll, Schwartz & Anderson, r^vesented the Amencan 



\ 



Case 1 :05-cv-01 771 -HHK Document 1 9-9 Filed 03/30/2007 Page 5 of 40 



Postal Wodcers Union. Messrs. Gaiy H. Miittins, Vice-president, and Alan J, 
Apfelbamn, Contract Admimstration Unit, rq>F»ented toe N^onal 
Associadon of Letter Cardm. 



The hearings i»XK;eeded m an orderli^ manner. Tliape was a full 
oi>portiBuly foe the pa^s to submit evidence, to examine and cross'^camhie 



witnesses, and to argue the matter. All witn^ses testified under oath as 
administered by the arbitrator. The advocates My and &irly represented 
their respective parties. A reporter for Divers^ed Reporting Services, Inc. 

r 

reported die proceeding for the parties and submitted a transoipt of 436 
pages in two volumes. 

There were no challoiges to the substantive or procedural 
arbitrability of the dispute, although &e American Postal Workers Unicm 
objected to allowing the Employer's afGnnative defenses on ibt iUxoiy that 

management failed to respond with diose defenses when ^e parties processed 
the grievance. Otherwise, the pardes stipulated fliat the matter prq)erly is 

■ 

before the arbitrator and authorized the arbitrator to resolve all jurisdictional 
issues In the dispute. They granted the arbitrator au&ority to retain 
jurisdiction m the matter for 90 d^ Mowing ibt issoance of a decision. AH 
jmties received an opportunity to submit a post-bearing brie^ but die 
National Association of Letto* Carriers chose not to do so. The arbitrator 



I 

■ 

K F 



2 
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• )lf 



daily closed the hearing on Fehruaiy 10, 2003 after receipt of the final 



post'^hearittg brief in the matter. 



fl. gTATgMpq- OF im ISSVES 



1 



2 



The issues before the arbitrate are as follows: 



Does the arbitrator have authority to consider the 
£aq>Ioyer*$ afSnnative demises? 

Sh^ ^ "Address Mans^ement System Specialisf* 
position be inchided in the AF WU bargainmg uut? 
Aheinativel^, does this position ccmtain duties belcm^ng 
in the APWU iKU^aining unit? If so, what is an 
appro^iate 




i%\^.* 







CWA^^P 




ARTICLEI UNION RECQONinON 

SectionL Unkm 

llie En^Ioycr recognizes liie Union dcs^nated bebw as t^ 
eocclusive barga^iiog repi«seist^^ 
for ^wiikfa each has beesi lecogiuzed and cat^^ 



Anierican Postal Wotkcrs Union, AFL<30-*MaHi^^ 

American Postal Workers Union, APlrOO-Special Defivciy Me^ei^geis 

Ainetjcan Postal Workers Unk)n, APL^ilO-Mot^^ 

Anierkan Postal Woricers Unkm, AIlX30--Po5tal Gle^ 



3 
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American Fostd Woricers Unioiv AFI^0-*Mb3 ^^ 
Employees 

Aniericdn Postal Woikars Unfon, AFL^O-Mate^ 
Eiq>Ioyees 



Secthnl. Exclusions 

The employee gro^ set forth in Section I above do not include, 
and this Afireemeitt does not iQiply to: 




r:u 



apm^ 



1. Managerial and supervisory peisonnd; 

Z Ftoftssional emptoyees; 

3. Employees o^gaged in personnel imik M other 

non-confidential cterical capadiy; 

4* Security guaids as defined in Public lirw 91-375, 1201(2^ 

5. All Postal Inspection Service en^yees; 

6* Emptoyees m the sui^Iemental v^ik fbim as defined m Ail 7; 

7* Ruxnlletter carries; or 

8. Mail handler^ Or 

9. Letter canriers. 




i-«iiti 




ii*i-*cvttir 



11 *'-H 



Section 3* Facility Exchskms 

tins Agreement does not apply to raq}k>yecs ^vfao iwoik in other 
loyer ficilities iwinch are not engaged in custonvsr services a^ 
prtviousty und^stood and ^^iressed by the j^oties to 
man processaag and delxvoy, including but not limited to Headquarters, 
Area Offices, Information S<»rvices Centers, Po stal Service Training and 
Devtlopmmt Institute, CHdahoma Postal Tiammg Operations, Postal 
Academies, Postal Acaden^ Training Institute, Stanqyed Envelope Agen^ 
or Man Transport Equipment Centers* 




iij'ftiift 



Section 5, NewPositicms 

A* Each new^ created position shaH be assigned fay the 
to the national craft unit most qipfopriate for sudi portion within ^^ 
(30) days after its creation. Before such assignment of each new position 
^e £n9>loyer sl^ consult with the Union signatory to this Agreement &r 
the purpose of as^gnin^ the new position.to the national craft 
appropriate for such position. The following criteria diaO be used 

this detenxmation. 





*Eii» 



I. 

3. 



:k^t*4Hii'^is 



practice 



existmgwofk 
mai^ower costs; 

avoidance of duplication of eSEbrt 




it* 



*insi^v/o^ 



<ilutiM% -Hn 



4 
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4. efibcthv mifiEatkiD of SHmpowcr, incbd^ 

Soims's seed to assl^ enidoyees !BCit)» oraft lows on a 
ttospomry basis; 

5. the mtegnl natoie of aU duties lAdikli coo^rise a nonnd 

6. the oonbactual md legal ob^atfem and r«qttii^^ 
parties. 



B* TheUiiioiipartytofhbAgieem^8bsDbeiK>t]fied^^ 
the Exiiplcow regarding assigiimente inade 111^ Shouldthe 

Udon dispute t]3e assigtsnem of the new po^^ 
fiom tiie date the Unfon bas received iMrt^featian of tiie as^^ 
position, tiie dispute sfaaO be suigect to tbe pcovi^ 
arbitiBfion procedure provided fer heidn. 



IV. STATEMENT OF FACTS 



In this case, ihe Anudcan Postal Woikers Union challenged the 






Employer's placement of an employment position outside the APWU 



bargaiiung unit At &e heart of the dispute is the Address Management 
System. AMS is a computer data-base used to manage address informal 
of postal customers. Bargaiimig unit employees in the Clerk Craft bave 



* VJt 



perfonned work using the AMS, according to the APWU. The Employer 
responded that bargaining unit eoiployees peifonned *^ksy what you see** data 



entry fix the AMS during a limited amount of time as the system was being 
merged with anotiber pn^am. In 1990-92, the Employer underwent a 



significant reorganizatioi^ and the **AMS Specialist position came i 



n\t% 



5 



* * 
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■ 

existence. In tiie En)|d(^er*8 view, tiiis is not a new poshionu Itallegedfy 
was the pre^dously existing **AMS Analysf* position sieapfy with a new title. 

■ 

The Employer maintains that Hie disputed positi<m has existed since 1982 



when management created the **AMS Analysf* position, and the £iiq>Ioyer 
asserts that the disputed position has wasted outside of the baigaining unit 

since its creation. It is an **executive and administrative schedule" position 



^ 



;ti I 



as such, ^propriately is not part of the baiigaming unit» according to the 



Einployer, 



The APWU contends that it earlier wanted to vindicate its 



contractual rights to the disputed position but was barred from doing so 

F 

because of an aibitratton decision by Arbitrator Qamser. (See Case No. A-C- 

■ 

N 6922 (1990).) The Union contends that, during the 1986-90 time period 

■ 

and before, APWU bargaining unit members filed grievances over the &ct that 



nonbai^gaining unit onployees doing Ito dispi^ work were perfijrmi 



barg»ning unit woric {SeeTt.l6.) Ncme of the grievsmces, however, 
proceeded to arbitration. (5'^Tr.61.) 

In October of 1997, the American Postal Woricers Union filed a 

r 

unit clarification petition with ^ Nadonal Labor Relations Board. The 

* . - 

APWU sought to have the Board clarify its bargaining laiit to inchide the 
dbputed job classificatloQ. Beff»e the Board issued a unit clarificatioQ 



6 
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decision, the APWU filed a naUonal level grievance b 199$ to detennise 

4 

whether the '*AMS Specialist** position should be incltided in the APWU 

■k 

bargaining unit or, alternatively, whether duties of the position more properly 

belong to workers in the bargaining unit The Employer and the APWU later 
sidled a settlement agreemrait in which the Union agreed to wi&draw the 
unit clarification position witii an understanding tiiat the matter would be 
resolved in arbitraticni. With this as its &ctual background, the depute came 

to the arbitrator for resolution. 



V. posm 




A. The American Postal Workers Union 

As a threshold matter, &e APWU contends that die Employer's 
afGrmative defenses should not be considered by the arbitrator because the 

■I 

Employer allegedly failed to aigue its cunent defenses when the parties 
processed ^e grievance. The Union oont^ds that a Step 4 grievance^ tiie 

r 

Step preceding aibitratiaD, requires a meetii^ ai^ decision fi»m the &npkyyef 



i- 



in response to the 



•Jill* 



laint. The Union also relies (m arbitral precedent hi 



the parties* system stating that a party cannot present evidence or aigumoits 



7 
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• t]M 



in arbitratioit that were not presented at earSer phases of Hie grievance 

■ 

process. (See Case No. NC>£ 1 1359, p. 3 (1984).) Even if this aitnlrator 
should reach the merits of the Employer's case, the Union maintflins that 

managemenfs defenses M to support its position. 

The Union contends that external law should not be a foc^ 

m 

in deciding this dispute because it Is a case of contract intopretation. 

According to the Union, standard rules of contract inteipretation provide a 

sufficient basis for lesolvh^ the dispute; and resort to extern^ law is 
unnecessary. Hence, the Union urges the furbitrator to focus nairowly on the 
language of the parties* agreement. 



Onihe merits, die Union contends that workers assigned to the 
"AMS Specialist*' position perform duties ^t are a part of the Clerk Craft 
In the qpiiuon of the APWU, none of the duties is excluded &om the 
bargaining unit Accordingly, the APWU argues ^t ftm disputed position 

* 

should be adjudged to be a part of the APWU l»u:gaimng ucdt Moreover, the 
Unicm believes that ib» '*AMS SpcKiialisf* position should have been ii^hided 

in the baigaining unit from the moment it &st was created. According to the 



Union's view, even if management had a right to allow supervisors to perform 



minhnal duties belonging to the bargaining unit, those duties must be assigned 
to the bargaining unit once they become a significant portion of a supervisor's 



8 
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workload. It is tbe conclusion of the APWU HtsX cone of fbe dudes of the 



**AMS Specialist" posidon is excluded fiom the bargi^aixig unit aod. 



therefore^ that the ^dre posidon is 



II • 



appropriate!/ placed i^nthin die 



APWU bargaaung unit It is die belief of die Union diat the Employer, in 
effect, created a Clerk Craft posidon outside of the APWU bai^gaimng unit 

*■ 

and did so in violadoQ of die paides* National Agreement Even if die 
position should not be in the bargainhig unit, the APWU contends that work 
perfonned by AMS Specialists belongs within die bargaining uidt 



B. The Employer 

First, the Employer contends diat it has evoy ri^ to jaesent its 
afiSnnadve de&nses in dus case to the arbitiator. Re^ybg on Ardcle 15 of die 



pardes' Nati(mal Agrecanent, die Bs^loyo* points out diat any Mure l^ 



management to rendera dedsioa during steps of die grievance 




ure 



merely nK>ves die dispute to the next sti^; and die ne»ct stq> in thb case is 



arbitradon. Moieover, die Enq>loyer maint^ns that the Union is not suipiised 



and has not been jprejudiced by any argun^nts broiffiht fisrdi 




in ari>itr^on because die Employer's position clearly was made known 



9 
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during extensive negotiation that led to the APWU*s decision to withdraw the 

f 

t 

w 

unit clariScation petition and to move tibe matter to arbitration. Accordingly, 



the Employe? concludes tiiat tha« ist no basis m contract or equity for 



excluding the Enmlc^^^s affirmative defenses. 



On the merits, the Employer cont^ds that, if the **AMS 



Specialist** position should become a part of the APWU bar^ning unit, it 
should occur onfy because AMS SpecmUsts collectively decide to join ^ 

bargaining unit Atq^ such change should be the result of an el^nion. The 

Enq>loyer contends that it is uiappropriate to use an administrative procedure 
such as arbitration to force AMS Specialists into tiie APWU bargaining unit 

* 

when their position historically has htea excluded from it It is the view of 

t 

the Employer that the '*AMS Specialist'' position has be^ in existence for 

over 20 years and that it taaefy und^went a ima& change after 1992. llie 
position has not changed significantly, according to management 

Ibe £nq)loyer also contends that, even tfaougji APWU 
bargaining unit members might have performed peripheral duties, Hnsy have 
not been responsible for core fonctions of the '^AMS Spedalist^ position. 
When management merged Ae AMS program with a different one, ^ 



Baployer used some bargaining unit members to enter Hx large amount of 
data necessary to combine the programs. The Employ^' argues that data 



10 
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emered by AMS Specialists has to be reviewed and analyzed; and bargaiiung 
unit employees mereiy entered data witbout engaging In any sort of analysis. 
Management contrads that bargaining miit members wed a **key what you 
see** method of data enlzy bttt that AMS Specialist engaged in fiv 



complicated woik. As a consequence, the Employer concludes tiiat the 



AFWU is mconect m its beSef that managem^ removed work fi^om 
barguning unit members. 



Nor, in the opinioa of the Employer, is it adequate for &e Union 



to rely on a Position Description to conclude that AMS SpeciaUsts belong in 
the APWU bargainiog unit Furthemiore, the Employer rejects the Union*s 

■ 

contex^on th^ AMS Specialists perform exclusively bargaining unit duties. 
At issue, in the opinion of the Employer, is whether certain overif^ping duties 



traditicnally and lustoricalhyr performed by AMS Specialist constitute mail 

processing activity to which onj^ APWU bargaining unit membeis m^ lay 
claim. In the Employer's view, duties of AMS Specialists are not occlusive 

to tiie APWU because ibs duties are not tradMonal meSi processiog duties. 

«■ 

The Es^lcyyer stresses tte &ct tiiat no evidoice tAtaws current 
AMS Specialists desire to be included in the APWU baigainmg unit To 
force them into the baigaining unit would be to ignore the fiindamental 



prmciple of fiee choice, according to the Employer. Hie Employer argues 



11 
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that, fi>r the Union to prevail, it needs the majonty consent of &ose currently 
holding " AMS Specialist" positions. "Whetlier loteipreting the collective 
baigainii^ agreemegt or relyg^ on external law, the Employer maintains that 



it must prevail in this 




UKtt 



12 
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VI. 




A. The Emplov ^fy Ai^"na tive Defeases 

The Union aigues that the arbitrator is without coirtractuai 
authori^ to consider the En^loyer's afBnnative defenses. As Professor Ted 

St Antoine made clear many years ago, an arbitrator is die parties* officially 
designated **contract reader;** and the prtmaxy source of guidance in the 
dispute is the parties* National Agreen^nt {See 30 NAA» 2% 30 (1977).) 

Article 15 of the National Agreement describes the parties* grievaiwe- 
arbitration procedure, and Article 1 5 .4.C of tiie collective bargaining 
agreemmt is instructive whh regard to tiie APWU*s condition that the 
arbitrator is without authority to consider tiie Employer* s a£5nnative 



defenses. Article 15.4.C stetes: 



Failure by tiie Emplc^^er to schedule a meeting or render a 
decision in any of the Steps of this procedure witiiin ti» ti: 
herem provided (including mutually agreed to extension periods) 
shall be deemed to move the grievance to tiie next Step of the 



£^evance>arbitration procedure. (S'e^ Joint Exhibit No. 1, p. 
100, emphasis added^ 



Hie parties* agreement is clear and unambiguous m its explication to tiie &cts 
of the case. Management's fiuhire to set fortii its afiOrmative defenses moved 



tiie grievance to tiie Step beyond Stq> 4, namefy, arbitration at tiie national 



level. Hie En^loyer sustained a penalty as a result of its i^roach, but 




I « 
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the one the Union seeks to i 



*!!•:* 



. The pena]^ for not disciosiog alBnnative 



defenses is that they now must be heard and resolved by an aibitratOTy mstead 
of being used as the building blocks of a negotiated setttement In Step 4 of the 

■I 

grievaoee procedure. 

Intetpietations of a lab(»r contract with a different union and the 



B]q>loyer might r»]uire a 



III 



ri^d proce^ at the nadonal level. Fot 



example^ the relevant langu^ of the APWU and NALC national . 

■ 

agreements is not precisely ^ same. Decisi(»is inteipreting similar 

IP 

contractual provisions in the agreemoit between the Employer and the 
National Association Of Letter Caniers might constrict an arbitrators 
authori^ to consider claims not advanced in Step 4. Arbitratcn: Aaron in 1984 

interpreted the NALC>USPS agreement and concluded that: 

Parties to an arbitration under a National freemen! betwe«i ^ 
Postal Service and a signatory Union are barred fiom introducing 
evidence or arguments not presemed at preceding ste{» of &e 

grievance |»ocedur^ and (it is iK)w well settled) that this 
principle must be strictly observed. The reason for the rule is 
obvious: neither party should have to deal with evidoice or 
argument present«l for the first tji^if in an arbitration hearh^^ 
whidi it has not previously comidCTed and for whidi it had no 
tnne to prepare rebuttal evidoice and myumenL (Slee USPS and 
NALC Case No. NC-£-n359, pp. 3-4 (1984), en^hasls added.) 



The language in the ''grievance procedure^aibitrationr ardde of both parties* 
i^reonent has changed saice 1984. 



14 
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Anotfa^ case Inteipretiiig laqgnage in tbe NALC-USPS National 



Agreement concluded that ibt parties ewressty i 




fl*}M* 



to restrict attempts 



ttti 



* * 



to pzesent new evidence fitr the first tone In aibitration. (5S^ Case No. 
N8-W-0406, p, 9 (1981)0 AUioiigb tbe APWU-USPS agreement at tiie 



contained provisions similar to those in the NALC-USPS 



■ 

language and culture of tiie two agreemoxte ate differoxt Article 152 (Step 

r 

3(b) of the USPS-APWU agireonent makes clear ti»t each party's advocate 




is charged with **maldi% certain that all relevant &cts and ccntentions have 
been developed and considered'* {See Joint Exhibit No. 1, p. 95.) The 



Employer also agreed in tbe APWU agreon^ tiist its Step 3 decision must 



include "the reasons for tiie demvm in detail and shall include a statonent of 
wy additicmal &cts and contentions not previously set fotth in tbe record of 

the grievance as appealed fi;om Step 2.** {See Joint Exhibit No. 1, p. 950 But 
in Step 4 of Article 1 5.2, the parties to tiie USPS-APWU agreement m^ 
return to Step 3 a dispute where **aH relevant £icte** have not been adequately 



developed. At Step 3» the parties may return to Step 2 disputes wl 




t[M 



not 



csaiy relevant &cts but also "coi^eitficas'* were not a(tequate^ developed 



Did the parties in llie USPS-APWU agreement intrad 



-^H«»llt* 



flexibility at St^ 4 than nQght be tiie case for otl»r steps in tiie procedure or 



under other contracts, or is it an inadvertent gas in thek 




Hie 



15 
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parties also decided in the USPS-APWU agreement that a decision at Step 4 
**shaU inchide an adequate e]q}lanati(»i of the reasons therefor." {See loint 



Exhibit No. 1, p. 98.) The parties chose not to track the laoguage of Step 3 



and did not require tiiat a Stq> 4 decision "state the reasons for the decision in 
detail uid ... include a statemeoi of aiQf addidonal &cts and contentions'* not 



previous^ set forth in the record. {See Joint Exhibit No. 1, p. 95.) 



The point of ^ litany is to show that earUer decisions are not 
dispositive of the issue sidnnitted to ^ axbitratcnr in the current dispute. 
Moreover, it previously has been found that, at least under the NALC-USPS 



agreement, an arbitrator should be pettniOed to hear some argummts 

* 

advanced for the first time in aibitratioQ. {See Ca^ No. B90N-4B-C 
94027390, pp. 8 and 12 (1996).) Such flexibility at the national level 

> 

recognizes that many lawyos and most labor/managonent representatives are 



not e:^ert in draining formalistic pleadings and diat national labor poUey 
fsvocs arbitration, especial^ in cases of doubtfiil contract coverage. Such 



flexibility also avoids inefiBcient rigidity in the arbitration process once a 
dispute reaches the national level The point Is ^ast no "bright-ltoe test" exists 
with regard to the first issue raised by the APWU. A dedsion needs to be 
made on a case-by^case basis as to v^ether or not the bargain of the paities is 
being evaded and whetiier or not ccmsidoii^ 4 particular argument will 



16 



mm 
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encourage arbitration by ambush. Tlie Umon's contention ifaat the aibitrator is 

■■ 

without authority to comider the Enmloyer's afEirmative defense must be 



decided based on the specific &cte of Ais case aiKi 




it#;i 



be resolved 



merely on the basis of general arbitral precedent especially when the 
precedent did not coostiue this particular agreement 

I IF 

* 

As Arbitrator Aanm made clear ahnost two dbcades ago, the 
underlying policy ol)jective of rejecting new evidence and arguments at the 



last step is to encourage eatfy information sharing so that a party may 



t It 



to arbitration prqiared to join issue with evid^ce and ar^^nnent submitted by 
the other side. The APWU failed to be persuasive in its contention ibat it was 



unduly surprised by the £n^loyer*s 




Itliii 



itive defenses in this case and tiiat 



it was unprepared to join issue with thosL The arbitrator received conflicting 
evidence witii respect to whether management made the Union aware of its 
afiSrmative defenses^ but tiie Enxployer offered the most persuasive evidence. 



Moreover, the arbitrator was amenable to giving the Union additional 




Ikis 



to 



ptcpate a defense, if it was needed. 



Ihe Employer contended that the Union learned of 



management's affirmative defenses during settiemest talks about tiie 
APWU's withdrawing its unit clarification petition. Mr. Gu£S»r, Executive 



Vice-president, testified he knew abom the Enmloyer's defense tiiat, if tiie 



L 
I 
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AMS Specialists were to be included in tiie APWU baxgaimng unit, &ey 

* ■ . 

should be tiie subject of an election canpedgn. {See Tr^ vol 2, p. 62.) The 
evidence fitiled to be dispositive with respect to a coatenticHi tlurt the Union^s 



ability to prepare an adequate response in this case has been or would be 
substantially prejudiced by the aibitratoi's considering the Employer's 
afSnnative defimses. They, acctadingfy, will be considered by tilie arbitrator 
in evahiating the merits of the case, and the afiBrmative defense of the 
Employe based on the **historical exclusicm** principle of the NLRB will be 



considered as an asp^ of contract interpretation, a topic to be examined later 



in Hae report. 



B. Construing the Intent of the Parties 

I 

The Employer rejects ihs pnypikty of accreting 



• ll^*«ML^llU 



to^ 



APWU bargaining unit in this case. In Article 1 . 1 of the USPS-APWU 
collective baigaining agreement the Baxptoyer recognized the American 
Postal Woricers Union as the exchisive bargaining representative of tb(»e in 
&e appropriate bar^dning unit In Article 1>2, tbe paiti^ agreed that die 
APWU bai^tining unit does not inchide: 
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1 . Managerial and siqjemsory personneU 

2. Froftssional enq>ioyees; 

3. Relevant peraon&el en^loyees; 

4. Security goanis; 

5. Postal inspectors; 

6. Supplemental wcricers; 

7. Rival letter cairieis; 

8. Mall handlers; or 

9. Letter carriers, (^ee Joint Exhibit No. l,p, 2.) 

As tile Union sees it, the '*AMS Specialist position is not a part of any 
excluded category of en^loyees. It lo^cally follows, according to the 
AFWV, that the dii^uted position is a part of the bargaining unit It is the 
position of tiie APWU tibat &e Enq^loyer violated the parties* agreoaoent by 
treating en^loyees in the **AMS SpecialisT position as nonmembers of ^ 
APWU bargaining unit 

Collective bargaining ^reements contain gaps, as do all 
contract. Parties to a collective barguning agreement are jnesumed to 




understand that, unless a negotiated agreemaot sets Ibrth 

mstrucdons, gs^s in a labor contract will be filled by drawing on ^tablished 

arbitral jurisprudence and the common law of ^ sbofo. Pardi» are presumed 



to be ^miliar with this body of arbitral principles and to understand ibst an 



arbitrator will draw oa it for guidance in constnnng a collective baigaining 
agreement As the late David Fdler, past-presidoit of tiie National Academy 
of Ari}itrators, observed, **lhere is a whole set of in^licit relationships, not 
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Spelled out in the agreement, and not confined to any particular enq^Ioyer, 



which an aihitrat(»' assumes to exist** {See 2 Industrial Relations Law 
Journal 97, 104 (1977).) Parties to collective bargaining agreements 
understand that arbitrators draw on this deep wellspring of inq>licit 
relationships to interpret a labor contract 

■ 

Arbitrators have incorporated into ^irjurisprudenDS standard 
common law principles of contract interpretation. As Professor Dranis Nolan 

■ 

observed, "The arbitrator's interpretive tools in resolving a grievance are not 

i 

limited to the words of the collective bargaining agreenusnt** {See ADR in the 

■ 

Workplace, 323 (2000).) Courts share Professor Nolan's conclusion. As 
stated by ihe Second Circuit, "Merefy because an arbitral decision is not 
based on the e^qpress terms of a collective bargaining agreement does not 
mean diat it is not prop^fy derived from dw agre^nent. An arbitrator is 
entitled to take cognizance of contract i»rincq)Ies of contract interpretatioii 
and draw on tiiem f(»r guidance in ccmstnting an a^^ement** {See Harry 

HoJSfman Printing, Inc.,950T.2d9$,9Z-99{2dCkA99l}.) 

One stffiidard of contract tnteijnetadan eiyoyingwxle 



acceptance among arbitrators is the notion that **ihs 



^1t 



S5i(»& of one Uung is 



the exclusion of another.** As one scholar observed, **Aibitratars Mow an 

■ 

interpretive assumption that if parties spedficaQy enumerated a U^ of items 
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fiom a class to which a contractual provision is applicable, they meant to 

* 

cover only the specific items listed and to exclude other hems of that class 



from coverage."* {See St AntoiiM, The Common Law of the Workplace, 71 

(1998)0 Courts use the same standard. Ahnost four decades ago» the 
eminent contract scholar. Professor Edwin Patterson, stated that, '*If one or 
more specific items are lasted, without any general or inclusive terms, other 

■* 

items although similar in kind are excluded." {See 64 Columbia Law Review, 



833, 853 (1964); see also Central Hous, Inv, Corp., 248 P.2d 866 (1952).) 

W^tlhout evidence from the parties on which to base a 
conclusion, it is not an arbitrator's role to speculate about &e bargain tbey 
struck but, radier, to read Ae contract and inq)Iemait their intent based on 
the objective manifestation of their understandmg, as construed widiin the 
context of accepted principles of contract mterpretation. It is lo^cal for an 

■■ ■ ■■ 

arbitratcr to conclude that parties consciously have chosen not to dispose of a 
gap in &eir agreement or not to resolve a controversy in their relaticnuiinp t^ 
incoiporating specific language to elinunate the dispute because ^xsy are 

■ 

satisfied with geaetel rules of contract intoiaetaticm tiuft govtam tiie gap or 

controversy, and they have no desire to baigain around established 
jurbprudence in order to change tbe nd^. The dispute before die aibitrator is 
not one which the parties could not have foreseen or did sot foresee at the 
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time they entered into the relevant ag 



'**Jt-i.'*U 



and their conscious decision 



not to confront the issue supped a conchision that tiiey were satisfied widi 
the impact of rules of contract law tm the problem if ^ matter cao^ to 



arbitration ot to a court of kw. 



The inipact of the relevant rule of intet|»etation in this case is 



clear. Article IJ2 of the USPS-APWU labor contract 1^ typ^ of positicnis 
to be excluded from tiie bargaimng unit The standard rule of contract 

■ 

interpretation teaches that any position devoted to perfiarming duties not listed 
withm the exclusions is a part of die barg^ning unit Hie "AMS Specialist^* 
position does not call for workers to poform duties within the exclusicms set 

■ 

f^^ in the contract Accordingly, it is reasonable to conchide that the parties 



intended the work and die position to be in the bargaining unit 



C. Teaching of the Law 

While an arbitrator's allegiance is to the parties* conlR^ the 
law is not to be ignored. A standard rule of contract inteijsetatiaa is diat a 
lawful int»]»'etation is preferred to an interpretation which ignores the law. 
(See § 203(a) of Restatemeni (Second) of Contracts, 93 (1981).) Most 
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» • 



aititrators inteipret labor contracts vn&Sa ^ shadow of the law. To argoe 
that the law is not relevant because the Employer made its assigomest of 



work while focused ojoly on contract mteipretation and not on the law mhses 
the pomt that a standard rule of contract intezpretation is to prdSet an 
interpretation consistent with the law. Ihe parties to the USPS^APWU 
collective baniaimng a^^ement themsehes recognized that ibey implement 



their agreemeot witbin the shadow of ifae law. For example, the Employer 



agreed to exercise its managerial rights in a manner **consistent with 



applicable laws and regulations.** (See Joint exhibit No. 1, p. 6.) Likewise, 
the Employe agreed in Article 5 of tte parties' agreement to be instructed l^ 
the National Lsbot Relations Act and not to act in a way "inconsistent with 



its obligations under law.** {See Joint Exhibit No. 1, p. 8.) The parties 
themselves recognized the law as a ccmtractual backdn^ and saw the 



importance of using the law as an mteipretive guideline to better und^'stand 
tiKir labor cMitract 

■ 

h 

llie reMomfaip between ^ American Postal Workers Union 
and &e Employer is covo^d by die National Labw Relations Act The Act is 
administered 1^ tiie National Labor Relations Board, die General Counsel, 



and re^ooal ofSces of tbe Board. The Act reqwres that an employer bargam 



collective]^ whh an exchiave baigainii^ representative selected hy a 
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majority of woikers in an iqppropriate baigalnmg unit Sioce a collective 
bargaining agreement covers a certain gKxap of woricers, the Board has spent 

i 

considerable time studying s^ropriate boundaries of baigalning units. It has 



developed a mimba: of helpful guidelines to test the propriety of a particular 



barguning unit, and tiiis 




!:•'# 



of administrative decisions provides a useM 



source of guidance m interpreting contractual provisions in the USPS-APWU 



labor contract Factors used by the Board in hs anaj^ysis include: 



(I 
(2 

(3 
(4 

(5 

(7 
(8 

(9 

(10) 
(11) 
(12) 



ui-:t 



H • 



Similarity in tlie scale and mann^ of determining 
earnings; 

Similari^ tn eni^Ioymo^ benefits, hours oc work and 
other terms and conditioas of employment; 
Similarity in die kind of w<sk perfc 
Similarity in die qualificadcms, skills and training of 

iloyees; 
Fn»quency of contact or interchange betwe(m 
employees; 

Geographic projdmhy; 

Continuity or intention of production processes; 
Common svpervisicm and determinaticm of labor- 
relations poUcies; 
Relationship to the adnunistrative organizaticHi of tlw 

ployer; ^ 

Hstory of collective bargaining; 
Desires of alfected employees; 
E}ctent of union oiganiz»ti(». 




:m>* 



Not all factors are used in every case, and generally no single &ctor & 



dispositive. 



24 



Case 1:05-cv-01 771 -HHK Document 19-9 Filed 03/30/2007 Page 28 of 40 



Since 1971 and passage of die Postal Reotganizatian Act» the 

■ 

National Labor Relaticms Act has covered eiiq>loyees of the United Staf» 



Postal Sendee. It was the intent of Congress that **the judgmeot as to what 



will be the appropriate units for collective baigaining in the Postal Service 
[will be made] on die basb of the same criteria applied by the National Labor 



Relations Board in determining ^^ropriate baig^dning imits in the jnivate 

i 

sector."* (5ee Conf. Rep. No. 91-1365, Second Session 81-82 (1970).) Use of 
NLRB criteria, of course, includes all the uncertainty inherent in using a wide 



variety of &ctors. The parties agreed in their National Agreement that 
management would not affect conditions of employment in a manner 
inconsistent with guidelines set forth in the Act Accordingly, it is 
reasonable to construe the cunrent dispute between the parties in light of 
relevant guidelines develqied by the National Lab<»: Relations 




Although the arbitration decision is rooted hi the parties* contract, h is 
appropriate to consider relevant interpretive guidance m administrative 

■ 

decisions under die National Labor Relations Act. 



An ovoarching c«»ncem of the NLRB is whether enmloyees in 



an appropriate bargaining unit share a community of interests. DeJBnmg ao 
appropriate imit, however, does not mean fmding a perfect ccnnmunity of 



interests. The search is not for the most ^[}propriate unit but ixnfy a unit in 
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wMdi ei^loyees share a reasonable coniniui% of Interests and a max that 

k . . " 

assures ttapkiyees reasonable freedom to etercise ^ir collective baigainh^ 

■ 

rights. (See, e,g., Marand Brothers Beverage Co,, 91 NX.R3. 409 (1950).) 

■i 

The National Labor Relations Board even has gone as &r 85 cdxhidhig diat, 
if a union can establish tiie proime^ of an appropriate bargaining unit, it is 
unnecessary to evaluate an allegedly better configuration offered by an 

h 

I 

employer. {See, e.g., Dick Contracting, 209 NXJUB. 150 (1 988).) 

A relevant test in det^nmuQg the appropriateness of a bargaining unit is to 

consider the simiiarity of the kind of work peifomied by those who would be 

acCTeted to the unit in compariscm with those already in the unit Sucha 
con^arison in this case supports a conclusion that workers in the "AMS 
Specialist" posidon perform reasonably similar duties to those in the Cl^ 



Crafi;. This conclusion is based on 



iliili>: 



ing positi(»i desoiptions of die 



"Data Collection Technician" and **GeneraI Clerk" position with drat of the 
"AMS Specialist" position. 

Duties of the AMS Specialist hichide (1) collecting and 
maintaining address infcsmation; (2) checking such information for accuracy; 

■ . 

(3) resolvh^ data discrq>ancies; (4) transferring data to a database; (5) 

r 

maintaining route delivery information (6) coordinating procedures for 



address changes; and (7) providing tedmical 




for the 




\wi%\ 
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{See APWU*s Exhibit No. 1 1.) A Data Collection Technician in Ibe Cleik 



ih* 



Craft perfonns some similar dudes, such as collecting data and ana^yang 
infbnnatioa for accuracy as well as for con^liance wi& national piograins. 



{See APWU*s Exh9)it No. 13.) A General Cleik in the Cleik Craft performs 
duti^ such as conectiag and maintaining mailmg lists, a duty reqinring a 
thorough knowledge of a primary scheme. (See APWU*s Exhibit No. 14.) 
While position descriptions ]»ovide a useftil source of guidance with regard 

■ 

to basic mail handling and processmg fttnctions, th^r ckarly are not 
dispositive. (See Case No. B90N^B-C 94027390 (1996); and Case No. A- 
C-N-6922 (1990).) 

It should also be noted that a USPS case in 1990 examined 



whether or not position descriptions should be dispositive in defining 



jurisdlcdonal boimdaric» between sup^visors and baigaining unit mraibers 
Hie present dispute involves no such consideration. Monovtx, althous^ 

position desoiptions m tills case provide useful information to hel^ define 
wheti^er the disputed positicxos involve bargaining unit work; it is primarily 



tiie parties* contract timt is being used to uiuSarstand the a|q>ropnate 
configuration of tiw baigainlng unit The relevant positton des^ripticsis 



merely confiim a ccmchision that disputed work Is simSar to that p^ormed 
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whlim the baigaining unH aiKl has oot l}een excluded by con^^ 

* 

appTOjniate unit 

Evidence submitted to &e arbitrator established d»t AMS 



Specialists share a community of interests with the APWU bargaining unit in 
their skills and qualifications. Mr, Htus, an AMA Specialist m &^]nesot8. 



testified that his woik retpiires a knowledge of coding g^elines 



'•vt{*miv'% 



he 



reviews guidelines so that he knows what to look for 




$\^t 



analyang 



^^^. 



An\*M*y'i^^- 



{See Tr. vol i; p. 303.) An individual is not reqtured to have pri<v 
expoience witii the U. S. Postal Service in order to appfy fas the position. 
(SeeTr., vol 1, pp. 207-208.) Evidence established that skills of the disputed 
position are not significantiy difi^nrent from tiie Data Collection Tedmldan. 
Both obtain essential^ the same sort of tnuning. {See APWU*s Bdiibit No. 



14.) A 



t iit» 



paiis<m of the two positions suggests that analytical skills based 



cm a knowledge of coding and reviewing relevant guidelines are substantial^ 
similar and that, in tiiis regard, botii positions share a communis of interests. 

Bargaining history is also hisjhly significant totiieMKBin 
defining an appropriate unit of employees. Duties of AMS Specialists 
historically have been perf<mosd t^ nonbargainiz^ unit en^oyeM. But 
bSargaining history is not dispositive where the history is checkered. AMS 
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Specialist lltus testified that he believed no baigaimng umt eiiq>loyee ever 



peiformed ifae work of an AMS Specialist. {See Tr.» vol. 1, p. 305.) 



Ms. Hawes, &om Uie 0£Sce of Address Management, testified that bai;gaining 

* 

unit eiiq>loyees peifoimed data entries and conceded that somethnes AMS 
Specialists pofbimed the same woik as well She maintained, however, that 



the Q^ of data entry done by bargaining unit 




iwii s 



m> 




exists and 



also that woric perforoied by an AMS Specialist is more analytical than tiie 
sort of woik performed by baigaining unit membors. (See Tr., vol 1 , pp. 
262,267-268.) 

When there is a long, unspotted history of work per&imed by 



particultf enqjloyees eith^ pursuant to a negotiated agreement or by 
certificatbn of an administrative agency, the woik cxrganization should be 



disturbed by an arbitrator with great reluctance. For 



Ml* 



il& if tibere existed 



a long-standing histoiy that was counterbalanced by adaex indicia of a 
community of interests, die loi^ oiganizational Mstacy might be dispositive 
unless tiie histc»y were spotty or, periiaps, had not inchided a successfid 



mediod of orgimizing the work. {See, e,g„ Case No. A^N-6922 (1990); 
and Teamsters National UPS Negotiating Committee v. NLRB, 12 RS"* 
1518 (D.C.Cir. 1994).) 



* 
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Evidence subnaitted to tiie ail^raUMr established that in the past 



Ae woik of AMS SpeciaHsts has been petfimned by bo& bargalnuig unit and 



ncmbaigaJning uait eniployees. M[,Gacoef, 




SoriceS 



»)•:« 



•It 



Specialist, testified ^t the **AMS Specialist* position has existed since 
1982. (See Tr., vol 1, p. 153.) The initial title of the position was ^'Address 
In&nnalion Systems Analyst" While management cieated it as a 



nonbargaining unit position, clear and convincing evidence established that 



some of die woiic of the position occasional^ had been performed l^ 
bargaining unit employees. Work of the AIS Analyst or die AMS Specialist 
has been perfoimed by nonbargwning unit en^Ioyees, but it is clear that the 
history is checkered and not unbroken. Mor«}ver, the parties* bargaining 
history with regard to die disputed work lias not been predicated on the 







certification of an £^)propriate unit by die National Labor Rehdons B 

As such, bargaining history in diis case is not dispositive. {See, e.g., NLRB v. 

Porter County Farm Bureau Corp. AssociatUm^ZUf 2^ 133(GJL7, 



1963).) 



Bargaining hist(ay is hi^ily significant in defining a work unit 



because of an ofien unstated assimmtion &at it reflects the desires of the 



en^loyees. In other words, a long, unspotty history of exchiding 




:itt 



lit» 



loyees fiom a baigainhig unit is h^^ily s^nificant based on a ti 



llMtJ&*A«if:i 
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disputed employees at 



t (I 



point would have voted to jda the baisaining 



unit if H had been their desire to do so. A checkered hist(»y of the woik, 
however, conq)Scates ^t assun^tioa Although a checkered baigainmg 

* 

■ \ 

histoiy calls into question the disposidve nature of this particular &ctor, it is 



stiUi 




It i:4 



to be sensitive to the d^ires of onplqyees in die di^qnited 



1 

postticms. If an analysis of an api»opriate bargaining unit sttg^»ts that it is in 



homeostasis, it migbt be single to use tiie '*desires of the etaployeesT &ctor 



as a crucial tie Ineaker. {See, e.g„ Globe Machine and Stamping Co.,3 
NX JLB. 294 (1937).) But no tie breaker exists in this case. 

The Globe Doctrine is not dispositive in diis particular dispute 



because of the Union's unrebutted evidence 




when managemoit created 



the '^AMS Specialist** position and assigned the w(^ outside the bargahiing 
unit, the Amoican Postal Woricers Union received no adequate oppotbaaHy to 

r 

object to ^ En^loyer*s oigamzational design. Mr. Gu£fey, Executive Vice- 
president of fte APWU, testified without rebuttal fbat management never 
siformed tiie Union of its placement of the diqnited weak outside ^ 
bargaining unit when the Employer created the 
67.) Moreover, Mr. AhniraU, Customer Requirements Anafyst, testified duat 




it is not a standard practice of management to infi>nn ^ Union whra a 
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position b assigned oiitside the bargaining tmit (Se« Tr., vol 2, p. 25.) Yet, 

r ' 

r 

the parties agreed in Ardcle LS.A that: 



Each newly created position ^lall be assigned by l!ie Employer 
to the national craft unit 




^popijate Ibr such position 
within thirty (30) days after ite creation. Before sndi assl 




*iMli 



of each new position the Employer shall consnlt with tiie Union 



signatoiy to tins Agreement for the pmpose of assigning the new 
position to the national oiaft iDut most appn^niate £sr sodi 
position. (See Joint ^diibit No. 1» p. 3, emphasis added.) 



Moreover, &e Eiiq)loyer promised to notify the Union promptly ^^gan&ig 



assignments made under this provisioa** {See Joint Exhibit No. 1, p. 3.) 
Without notice &om the En^Ioyer, the APWU has no way of protecting its 
contractual rights if it is not made aware that managnnent has made an 
assignment outside the bargaining unit 

On learning of manageni»it*s decision to ass^ the woik 
outside tiie bargaining unit, tiie Union luvt only did not acquiesce but objected 
to the placem^it and filed gnbvances to cluiQenge the Enq)loyer*s decision. 
The complaints became snarled in tiie parties* grievance system, and tiie 
Union in 1992 filed an Un&ir Labor Practice dtatge tiiat diallenged tiie 



assi; 



Utilf 



of allegedly bargaimng unit woik to nonbargaining es^loyees. 



{See tr., vol 2, pp. 60, 61 and 7^. Moreover, Kfr. Gufiey, Executive Vice- 
jnesident, testified tiiat the Union could not file a national kvei grievance 
untH a 1990 arbitration decision opened the system to such a grievance. {See 



■ X 
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* ^ 



Case No, A-C-N-6922 (1990).) The Union, however, did not immediately 
file a national level grievance in this matter. The Employer also points out 
that the Union &iled to object at the Wgaintng table to management's 
decision with regard to the disputed position. Such evidence diluted the 
Union*s assotion that it had no oppoftunity to challenge management's 
decision with regard to the **AMS Specialist'* position. At the same time, the 

4- 

evidence established that the AFWU clearly did not acquiesce vfi&i the 
Employer's decision to assign die work of AMS Specialists outside the 
bargaining mut Mor^v^, the evidence is compelling diat tlie APWU did 
not initially challenge the decision because management did not inform 
APWU ofScials of die disputed placemmt 

L 

k 

While NLRB gtndelines and judicial declsicms are instructive, 

■ 

the parties' collective bargaining agreement ultimately is dispositive. Article 
1 of the agreement between the Emplc^^er and the AFWU recognizes the 
APWU as the exclusive bargmning agent **of all enmloyees in the bargaimi^ 



unit for which each has been recognized and certified at the nadcmal level" 
(See Joint Exhibit No. 1, p. 1 .) Rather dum defining an apprq»riate 
bargaining unit or determining die jurisdiction of a bargaining representative, 
this contractual provision acknowledges diat the APWU has bees recognized 
by management as the bargaihtng agent for those in die appnnjriate unit 



I 

I 
i 

I I 

X i 

w < 
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• ** *• 



{See Case No. H4C-4C-C 23981 (1985),) The Employer argues tiiat, because 

m 

the "AMS Specialist'* position did not ejdst in 1971, it clearly was not part of 
the bargaining unit the APWU is certified to represent, and management 

m 

believes it would inappropriately expand the Union to add the position at tins 
late date. Such an analysis, bowevo^, ^ves short shrift to Article 1.2 of ^ 
parties' negotiated agreement 

Article i 2 of fiie National Agreement sets forth exclusions. It 
enumerates nine categories of employees who are excluded fit)m the APWU 
bargaining unit. Hie parties are sophisticated negotiators with a long 

■I 

collective bargwning history, and they knew or are jH^sumed to have known 
that, by listing exclusions from the bargaining unit, they were announcing ihai 
anything not excluded was to be included. To argue that, because tl^ 

■ 
■ 

disputed position did not exists it could not been covered by the contract 
provision on exclusions is to ignore the totsiBty of the parties* agreem^it As 
tiie parties well understand, an agreement is interpreted as a whole document. 

* 

Article 1.5 of the Employer's agreement with the AFWU makes clear that 
new positions must be assigned to Uie most ai^opriate oraft. In view of the 
&ct that the disputed woik ts not excluded under excq>tions listed in Article 
1.2 of the APWU-USPS agreement, the Employer bound itself to assign the 
work to the most appropriate craft, namely, the Clerk Craft. 
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Tbe Enqployer argued that, evm tiiou^ some of the data entiy 

r 

work had been perfonned by bargaining unit members is the past, AMS 
Specialists constitute a separate unit of workers. Li &e view of the 
Employo*, interests of AMS Specialists are not submerged within those of 
existing bargaiim^ unit members. Hie En^Ioyer argues that, only if AMS 
Specialists have an opportuiuty to resolve tiie representation issue for 
themselves, should they be mcluded in the APWU bargaining unit. 

To accept the Employer's theoiy of the case, however, requires 
a decisionmaker to ignore the bargain struck by the parties in their collective 
bargaining agreement* In other words, the Employer's theoiy would 
authorize management to create any position that does not narrowly fit into 
exclusions set forth in Article L2 of the parties' agreement and to assign the 



work outside the bargainmg unit. If the Employer continued its practice of 
not informing the APWU of the work assignments, the Union would not be 

in a position to object until by happenstance it learned of management's acts. 
At that point, the £nq>loyer agam would be in die position of wanting to argue 
that a disputed position historical^ had been excluded &om the bargaining 

■I 

unit. In this case, however, management Med to prove that AMS Specialists 
enjoy an identity as a se]5-coDtaii»d, homogenous group of employees, 
separate and distinct fiom the APWU bargaining unit employees. Evidence 



t 



r 



■ 
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submitted to the arbitrator ^owizig a sufficient cotomumty of interests with 
the APWU unit Mkd to justify a smaller unit of only AMS Specialists. 'As 

■ 
■ 

ihe Nin& Circuit pointed out long ago, these are decisions that must be made 

■I 

on a case-by-case basis and must take into account **the er^ie congeries of 
facts in each case.** (See NLRB v. Food Employer Council Inc„ 69 LRRM 
2077, 2080 (9* Cir. 1968).) The totality of the record in this case fevors 
including tl^ disputed positions in the APWU work imit 

It is recognized that in Article 3(B) of the USPS-APWU 
National Agreement, management retained the right to assign w(»l;, but it is 
not an unfettered right. Hie Enq)Ioyer agreed to assign work subject to the 
provisions of the parties* negotiated contract. In Article 1.2 of the parties* 
agreement, the Employer recognized the APWU as the exclusive 
representetive for employees unless the employee group fell into cme of the 



excluded categories. The £nq}loyer limited its managerial right to assi 




•it 



work to whatever group of enq>loyees it prefers. Flexibility is ixnportant in 
this area of the parties' relationship, and the congeries of fects in itds 
particular case favor an appropriate bargaining unit that includes AMS 
Specialists. 
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AWARD 



Having carefully considered all evidence submitted by the 
parties concerning this matter, the arbitrator concludes that the "Address 

p ' 

Management System Specialisr position is a part of the AFWU bargainiiig 
unit and that it is a violation of Article 1.2 of die National Agreement to 
exclude the position and the disputed woik fiom the bargaining unit The 
arbitrator shall retain jurisdiction in this matter for ninety days from the date 
of the report in order to resolve any problems resulting fiom tiie remedy in tiie 
award. It is so ordered and awarded. 




Carlton J. Snow 
Professor of Law 



Date 
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